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iXciUTi logical eotwcspotuUtxcc. 

By Geo. W. Wells, A. M., M. D., 
of New York City. 

New York, June 25, 1878. 
Messrs. Editors :—I have the honor to transmit herewith a 

resume of transactions in my peculiar field of inquiry—being 
in some cases a continuation of subjects heretofore considered, 
hut which, from their importance, are worthy of preservation. 
We would call especial attention to the remarks of Mr. Roken- 
baugh on “ Testamentary Capacity,” and the debate upon the 
same by leading members of the medical and legal professions; 
the blood-curdling debate upon Dr. Packard’s paper proposing 
another method of executing criminals ; and Mr. Eller’s valu¬ 
able remarks upon “Medical Jurisprudence of the Romans, 
etc.”* 

THE MEDICO-LEGAL SOCIETY. 

At a meeting of the Medico-Legal Society, held May 1st, 
Mr. Henry S. Rokenbaugh, of the New York Bar, read a 
paper entitled 

TESTAMENTARY CAPACITY AND T1IE MENTAL CONDITIONS 

AFFECTING IT. 

He said : The subject under consideration this evening, we 
may divide into two general classes. 

I. The soundness of mind requisite to make a valid will, and 
II. How this testamentary capacity is affected by mental 

conditions. 
As to the first, the degree of soundness of mind requisite to 

make a valid will, the statute relative to wills of real property 
declares that “ all persons except idiots, persons of unsound 
mind, and infants,” may devise real estate (2 R. S. 38, § 58; 
Laws 1867, chap. 782, § 3); and that relative to wills of personal 
property, that every person of a certain age or upwards, “ of 
sound mind and memory, and no others, may give and 

* With the exception of the tirst named, these are omitted in the present 

number for want of space. 
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bequeath ” personal estate (2 E. S. 60, § 21; Laws 1867, chap. 

782, § 3). 

Though the language is different in the two cases, the con¬ 

dition of the testator’s mind is in each case recognized, and 

the principle remains the same. The courts, too, from time 

to time have laid down rules for our guidance. It was form¬ 

erly held in the case of Stewart vs. Lispenard (26 Wend. 255) 

that “ imbecility of mind in a testator will not avoid his last 

will and testament,” and a person, “ be his understanding ever 

so weak,” is competent to make a will. 

This doctrine, however, was criticized and overruled in the 

celebrated case of Delafield vs. Parish, decided by the Court of 

Appeals in June, 1862, wherein the learned Chief Justice, the 

Hon. Henry E. Davies, in a very able and exhaustive opinion 

expressed his disapproval of the law as enunciated in the Lis¬ 

penard case, and defined accurately the degree of mental 

soundness necessary to constitute a valid will. It was held in 

this case, that “ in law the only standard as to mental capacity, 

in all who are not idiots or lunatics, is found in the fact, 

whether the testator was compos mentis or non compos mentis, 

as those terms are used in their fixed legal meaning. Such 

being the rule, the question in every case (of probate) is, had 

the testator, as compos mentis, capacity to make a will, not had 

he capacity to make the will produced. If compos mentis he 

can'make any will however complicated ; if non compos mentis 

he can make no will, not the simplest.” It is therefore essen¬ 

tial that the testator should have sufficient capacity to compre¬ 

hend perfectly the condition of his property, his relations to 

the persons who were or might have been the objects of his 

bounty, the scope and bearings of the provisions of his will, 

and a memory of an activity sufficient to collect in his mind, 

without prompting, the particulars or elements of the business 

to be transacted, and to retain them in his mind for a period 

sufficient to perceive, at least, their obvious relation to each 

other, and be able to form some rational judgment with rela¬ 

tion to them. 

The doctrine herein laid down has been cited with approval 

by our courts to the present day, and well establishes the law 

on this subject. 
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Van Guysling vs. Van Kuren, 35 N. Y., 70. 

Tyler vs. Gardner, 35 N. Y., 559. 

Some eminent jurists, however, believe that any insane 

delusion, though unconnected with the subject matter of the 

will, destroys testamentary capacity in toto. Though this 

theory classes among its supporters as strong a name as Lord 

Brougham’s, yet we cannot adopt it, for should we do so, we 

would be asserting a theory which it would be impossible to 

maintain. Was Dr. Johnson insane because be believed he 

heard his deceased mother’s voice crying “Samuel?” Was 

Lord Castlereagli insane because one night, upon retiring to 

his room and extinguishing the light, he believed he perceived 

the figure of a young and beautiful child, and arose and fol¬ 

lowed it until it nestled in the arch of the great chimney, and 

at last sunk beneath the fire-board ? Or was our late Presi¬ 

dent Lincoln insane because, as his biographer, Mr. Lainon, 

says, “he lived constantly in the serious conviction that he 

was himself the subject of a special decree, made by some 

unknown and mysterious power, for which he had no name ? ” 

or because “ he had great faith in the virtues of the ‘ mad- 

stone,’ although he could give no reason for it, and confessed 

it looked like superstition ? ” 

Should we, therefore, assert that any insane delusion incap¬ 

acitates the making of a valid will, we would certainly be 

doing a great injustice to a great class of our fellow-creatures. 

In accordance, then, with the tenor of the great body of 

American decisions and the weight of authority, the better 

opinion seems to be, that where the provisions of the will are 

entirely unconnected with the particular delusion, such will is 

valid. The Bonard will, which was otfered for probate in the 

Surrogate’s Court, of this city, in the year 1872, was an in¬ 

stance where this question was directly presented to the Court. 

Louis Bonard, the testator, devised and bequeathed his entire 

estate, amounting to about $150,000, to the American Society 

for the Prevention of Cruelty to Animals, believing that the 

souls of men, after death, passed into animals, and by leaving 

his money to the Society, he would consequently insure his 

own future existence. His heirs contested the will, alleging, 

among other matters, that the instrument propounded for 
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probate was not the free, unconstrained and voluntary act of 

the decedent; that he “ was not of sound mind, memory and 

understanding, but on the contrary, that his mind was un¬ 

sound, his memory impaired, and his understanding weakened 

by sickness and various other causes.” It did not appear on 

the probate, however, that the testator made any declaration 

of his peculiar ideas in connection with his intended testa¬ 

mentary disposition. In pronouncing in favor of the will, 

the Hon. Robt. C. Hutchings, then Surrogate, held “ that 

these opinions were not evidence of insanity or insane delu¬ 

sion, even though the testamentary intention might not 

otherwise, than for the alleged delusion, have been enter¬ 

tained.” From the decision of the Surrogate, no appeal was 

taken.* 

The present rule, therefore, as to the degree of mental cap¬ 

acity necessary to make a valid will, may be briefly stated as 

follows: The testator must be of sound mind and memory; 

he must be capable of disposing of his property with sense 

and judgment, both in reference to its situation and amount, 

as well as to the relative claims of those persons who are, or 

might be, the objects of his bounty. Let us then pass on to 

the second, and by far the more interesting general division of 

our subject, and see, 

II. How tliis testamentary capacity is affected by mental 

conditions, considering the same as tar as our limited time 

will permit. In pursuing this line of our inquiry, we may, 

too, be the better able to understand the former. 

Testamentary capacity is affected by imbecility, delusions, 

monomania, or hallucinations, ^intoxication, lucid intervals, 

undue influence or fraud, and presumptions arising from the 

character of the act itself, the age of the testator, and such 

bodily infirmities as deafness, dumbness, or blindness. 

Of imbecility, we need but say- a word. Under it are classi¬ 

fied lunatics, idiots and insane persons. There can be no 

* This interesting case is but briefly alluded to, as it has been already 

fully reviewed in a very able paper heretofore read before this Society. Nor 

will we here refer to other cases illustrating singular beliefs, as they will be 
more properly considered in connection with another division of our sub¬ 

ject. 
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doubt of the incapability of this class of persons to make a 

valid will, as our association with them plainly teaches us. As 

the test of mental capacity has heretofore been presented, we 

will now take up the topic of delusions, monomania and hallu¬ 

cinations. 

Although, as we have' seen, one laboring under a delusion 

can make a valid will, if its provisions are entirely unconnected 

with the particular delusion, yet there are cases in which the 

delusion is such as to amount to a general unsoundness of 

mind, and the person is entirely deprived of testamentary 

capacity. A nice degree of distinction must necessarily be 

observed by the courts in thus determining the competency of 

a testator. Medical testimony is often required; and, even 

with the opinion of experts and witnesses familiar with the 

decedent’s ways and habits, the courts have in many instances 

been unable conclusively to pass upon .the exact capacity of 

the testator whose will for probate comes up before them. 

The will of Anne Thwaites, in the case of Smith vs. Tib 

bett (Law Rep., 1 Prob. and Div., p. 398), though not absurd 

in its provisions, offers us a remarkable instance of religious 

mental delusion. The deceased was a widow with a fortune 

of £500,000. She had made several wills and codicils since 

the death of her husband, some years previously, in all of 

which preceding wills and codicils a certain family of Smiths 

was left the bulk of her fortune. By the will propounded for 

probate, she left legacies amounting to £45,000 to the family 

of her husband ; legacies of the same amount to the family of 

her sister, Mrs. Tibbett, besides various sums to other persons 

and charities. The residue of her property she left to one 

John Smith and one Samuel Smith. The will was contested 

by the defendant, Mrs. Tibbett (the sister of the testator), for 

a number of reasons, among others alleging the decedent was 

not of sound mind and memory at the time of the alleged 

execution. 

On thS probate it was shown that the deceased, for more 

than thirty years preceding her death, exhibited most promi¬ 

nent signs of monomania. She believed she had constant and 

direct communication with God ; that she was the Holy Ghost, 

and that Dr. Smith was the Father; that with some other per- 
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son—not always the same—they constituted the Trinity. She 

believed, at another time, she “ was above God seven degrees,” 

and that epidemic diseases came through her agency. “ God 

said, ‘ Turn on the screw,’ and the cholera came. ‘ Turn it 

again,’ and it ceased.” In 1832, she had a severe illness, dur¬ 

ing which time she suffered much. After being restored to 

health and strength, she said it was at this period that she was 

born anew—“with new body, bones, nerves and blood.” She 

thought she was about to give birth to the Savior, for which 

event she provided baby-linen. At another time, she said she 

was the bride of Christ; at another, the Virgin Mary. Lastly, 

she believed that the great linal judgment would take place 

in her own drawing-room, and that she would sit there in 

judgment on her fellow-creatures with the Creator. 

Time will not permit us further to consider this interesting 

case, to picture the sumptuous appointments of the judgment 

chamber or describe the magnificent, toilet and diamonds with 

which she intended to decorate her person on the august occa¬ 

sion: Sir J. P. Wilde, in pronouncing against the will asks, “ if 

any sane person ever conceived or fostered such ideas as these? 

Some of them, such as being the Bride of Christ, that there 

was a mystical and spiritual connection between herself and 

Dr. Smith, which enabled him to read her thoughts, that she 

was born anew in some mysterious sense, beyond a merely 

spiritual regeneration. I can conceive it just possible to have 

been bred in a mind not very highly educated or robust, acted 

upon by an excitable, nervous, enthusiastic temperament. But 

will anything we know of the natural and healthy working of 

the human mind, extend to the conception of a false identity, 

such as that involved in her being one of the Holy Trinity, or 

the Virgin Mary ? 

“ Or still further, to her assumption of the Divine attributes, 

in the preposterous expectation that she would sit in judg¬ 

ment on the rest of mankind, culminating as it did in the pue¬ 

rile bathos of the London drawing-room, wTith its Velvet and 

silk, as the scene of her future glory. 

“Religious and fanatical enthusiasm will account for much, 

but did it ever stretch so far and stoop so low ?” 

Another man, otherwise intelligent, insisted on his being 
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an umbrella, and always stood himself up in a corner when 

he entered the house; while a third considered himselt 

a coffee-pot, and was continually going about, with one arm 

aldmbo and the other representing a spout, asking to be 

“ poured out.” 

As other cases of great interest on this subject, we may 

refer to 

Stanton vs. Wetherwax, 1G Barb. 259. 

Waring vs. Waring, 10 Jurist.. 

Dew vs. Clark, 3 Addams, 79. 

Thompson vs. Thompson, 21 Barb. 107. 

Akin to the subject of delusion in the execution of wills is that 

of eccentricity. The two, however, are vastly different and a 

clear distinction can be drawn. The will of one made while 

laboring under delusion, we find to be wholly different from 

what it would otherwise have been at any other period ; while 

eccentricities in the will of an eccentric are naturally to be 

expected. An interesting case for determination came up in 

Paris in 1864. Machado, a wealthy Portuguese died in 1861, 

having made a will with seventy-one codicils, one of which 

read as follows: “ I leave for the Athenaeum of Paris 10,000 

francs, the interest of which at five per cent., will be 500 

francs. Half of this interest to be paid to a Professor of 

Natural History, who shall lecture on the colors and patterns 

of dresses and on the characters of animals.” Another cod¬ 

icil was in these words: “My funeral shall take place at 3 p. 

rn., the hour at which the rooks of the Louvre come home to 

dinner.” As such directions carried absurdity on their face, 

the will was contested on the ground of the insanity of the 

testator. It appeared on the hearing that the deceased 

had entertained the most peculiar and strange desires. He 

wished upon his death that stuffed specimens of birds should 

be placed in his coffin, that his servant should carry a favorite 

one to the ceremony, and that certain others should be let loose 

on the day of his funeral. During his life he erected his own 

tombstone, on which was engraved a sun, a bird, an ox and a 

dog. Above them was cut an egg and beneath, the inscrip¬ 

tion, “ Here reposes the author of the ‘ Theory of Likeness.’ ” 

The will of this singular man was admitted to probate, the 
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court saying that these peculiarities were but the absurdities 

of a vain man, and the deceased having managed his affairs 

cautiously and prudently during his lifetime. The will of a 

Mr. Stott, referred to in the 2d volume of Taylor’s Principles 

of Medical Jurisprudence, is an interesting case, where the 

testator fancied he could deliver pregnant women by means 

of electricity, and proposed to the wife of a neighboring baker 

to bring about her accouchement by a number of wires con¬ 

nected with an electrical machine. 

Though electricity, it seems, has since been used to aid par¬ 

turition, it has been under circumstances very different from 

those which gave rise to the absurd idea in the case just cited. 

This will was not sustained. Morgan vs. Boys is another in¬ 

stance of a testator’s peculiar notions, where, in his will, he 

directed that his executors should “ cause some parts of his 

bowels to be converted into fiddle-strings—and others should 

be sublimed into smelling-salts, and that the remainder of his 

body should bo vitrified into lenses for optical purposes.” 

Attached to his will was a letter in which he says: “The 

world may think this to be done in a spirit of singularity or 

whim, but I have a moral aversion to funeral pomp, and I 

wish my body to be converted into purposes useful to man¬ 

kind.” Eccentricity only being shown, not insanity, the will 
was held a valid one. 

Very many curious cases of eccentricity—eccentricity even 

bordering on insanity—are to be found in the books. Some¬ 

times the decedent has evinced a strong propensity for animals, 

as is shown in the case of Yglisias vs. Dyke (Prerog. Court, 

May, 1852), where fourteen dogs of both sexes were kept in ken¬ 

nels in the drawing-room—two sleeping in the room of the tes¬ 

tatrix, while a third—a blind one—she took to bed with her. In 

another case, cats were the peculiar hobby, these animals 

being fed at regular hours, and provided with plates and 
napkins. 

Another old lady kept her room full of parrots; another 

of monkey's. But we must not devote too much time to 

this amusing though interesting branch of our subject. Let 

us be careful, however, and not confound eccentricity with in¬ 

sanity ; for Cicero says: “ Nihil tam absurdi dici potest quod 
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non dicatnr ah aliquo philosophorum ” (Cicero de Divinatione 

II., 58). There is nothing so absurd but that some philoso¬ 

pher may be found by whom it is affirmed. 

Redfield, in his excellent “ Treatise on the Law of Wills,” 

draws a line clear and distinct between eccentricity and delu¬ 

sion when he says, “ The eccentric man is aware of his pecu¬ 

liarity, and persists in his course from choice, and in defiance 

of popular sentiment; while the monomaniac verily believes 

he is acting in conformity to the most wise and judicious 

counsels, and often seems to have lost all control over his vol¬ 

untary powers, and to be the dupe and victim of some demon 

like that of Socrates.” 

The next point we will consider is the effect of intoxica¬ 

tion. Shelford, in his “ Treatise on Lunacy,” tells us that 

“drunkenness, to such an extent as to render the party uncon¬ 

scious of what he is engaged in, or drunk even to a slight de¬ 

gree, when its effect is to render a party subject to the influ¬ 

ence of others, avoids a will, though the mere fact of the testa¬ 

tor being at the time under the influence of liquor, will not 

suffice, unless consequent disability be proved.” This is the 

rule laid down by our courts, and reference to but one well- 

established case will suffice as an illustration, that of Peck vs. 

Cary, reported in the 27 N. Y. 9. 

Robert L. Peck died at New London, Conn., in the year 

1859, leaving a last will and testament which was admitted to 

probate by the Surrogate of New York County, though con¬ 

tested on the ground that the testator was intoxicated at the 

time of its execution. An appeal from this decision being taken, 

the Court of Appeals, in rendering final judgment, held the 

will a valid one; and Chief-Justice Denis, in his able opinion, 

says: “ It is not to be understood that a will made by one 

who is at the time under the influence of intoxicating liquor, 

is for that reason void. Intoxication is said to be temporary 

insanity. The brain is, at the time, incapable of performing 

its proper functions ; but that species of derangement ceases 

when the exciting cause is removed, and sobriety brings with 

it a return of reason. In order to avoid a will made by an in¬ 

temperate person, it must be proved that he was so excited 

by liquor, or so conducted himself during the particular act, 
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as to be, at the moment, legally disqualified from giving effect 

to it (Shelford on Lunacy, 276). Incapacity arising from in¬ 

toxication differs from ordinary lunacy in this, that the effects 

of drunkenness only subsist while the cause, the excitement, 

visibly lasts. (See also, on this subject, Gardner ^Gardner, 

22 Wend., 526 ; Burrett vs. Silliman, 16 Barb. 198, 1 Redf., 

454; Lowe vs. Williamson, 1 Green, Ch. 85.)” 

We next come to the consideration of a will made during a 

lucid interval of a testator's mind. Though it is generally 

admitted a person, heretofore insane, can make a valid will 

during such an interval, yet such intervals, we find, are of 

very rare occurrence. The law supposes the probability of 

such a period, though its existence in a particular case must 

be shown. It is not necessary that the highest degree of rea¬ 

soning power should prevail; for were this the case, persons 

who have never been insane would in many instances be in¬ 

capacitated, and a large portion of the human family entirely 

deprived of the disposition of their estates. It is only neces¬ 

sary that the testator possess a disposing mind (Holyland ex- 
parte, 11 Vescy, 11). 

When the mind of one is so afflicted that he is incapable of 

acting rationally in the ordinary affairs of life, and incapable 

ot understanding the effect and consequences of his acts, he is 

lendcred incompetent to make a will. The law presumes that 

every man is sane, though, if general lunacy be once estab¬ 

lished, the party holding the will to be executed duringa lucid 

interval, will be under the necessity of showing, not only that 

there was a cessation of the violent symptoms of the disorder, 

but a restoration ot the faculties of the mind sufficient to 

enable the party to judge soundly of the act. 

Sir William Wynne, in Cartwright vs. Cartwright, (1 Phill., 

90) remarks that “ the strongest and best proof that can arise 

as to a lucid interval is that which arises from the act itself. 

* * * If it can be proved and established that it is 

a rational act, rationally done, the whole thing is proved.” 

Coghlan’s case, reported in the Law Times of July 6, 1844, 

is an instance where the will of a lunatic, actually confined in 

an asylum, was allowed, as having been executed during a 

lucid interval, on the ground .that he was suffering from “ no 
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disorder at the time, though he was afflicted with a distemper 

of mind to n very great degree, and the will was consistent 

with his intentions when of capacity.” 

The ease of Chambers vs. The Queen’s Proctor is an 

instance where a testator committed suicide the day after 

he executed his will. Insanity was shown to have existed 

about a year before, and for three days preceding thqfactum the 

deceased had been laboring under insane delusions. Sir Her¬ 

bert Jenner, in his opinion, says: “What is the Court to do, 

in order to see whether the act of the deceased is a valid act? 

It must look to the manner in which the act was done to sat¬ 

isfy itself whether a lucid interval is established. It cannot 

be contended that the delusion was fixed and of long duration ; 

and if done during a lucid interval the act will be valid, not¬ 

withstanding previous and subsequent insanity.” 

The case of Edwards vs. Edwards (Prcrog. Court, Feb., 

1854) might also be cited as an illustration of this principle. 

Here it was shown the testator had committed suicide three 

days after the execution of his will, and although it was also 

proved that, the deceased was of eccentric habits, almost amount¬ 

ing to insanity, his will was pronounced valid and admitted to 

probate.* 

Undue influence and fraud are also elements we must con¬ 

sider in determining testamentary capacity. Daily do we find 

persons of sound and disposing mind and memory, worn out 

by a long and painful illness, falling victims to the scheming 

and unscrupulous. Yet the law is vigilant, and strives in all 

ways and by every safeguard to provide against such imposi¬ 

tion. We do not here refer to that influence arising from a 

sense of gratitude, affection, or esteem, for such an influence 

will not avoid a will, but rather that exercised by coercion, 

imposition and fraud. Chief Justice Lowrie, in his opinion in 

the case of Dean vs. Negley (41 Penn. St. Rep., 312), dis¬ 

tinctly says, that “ lawful influence, such as that arising from 

legitimate family and social relations, must be allowed to pro¬ 

duce its natural results, even in influencing last wills. How- 

* Many other cases might be cited to show that suicide is not deemed as 

proof of insanity. See paper Judge Palmer read at last (April) meeting. 
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ever great the influence thus generated may be, it has no taint 

of unlawfulness in it, and there can be no presumption of its 

actual unlawful existence, merely from the fact that it is 

known to have existed and that it has manifestly operated on 

the testator’s mind, as a reason for his testamentary dispo¬ 

sitions. Such influences are naturally very unequal, and 

naturally productive of inequalities in testamentary disposi¬ 

tions ; and as they are lawful in general, and the law cannot 

criticize and measure them so as to attribute to them their 

proper efliect, no will can be condemned because the existence 

of such an influence is proved, and because the will contains 

in itself proof of its effect. It is only when such influence is 

unduly exerted over the very act of devising, so as to prevent 

the will from being truly the act of the testator, that the law 

condemns it as a vicious element of the testamentary act.!’ 

The free agency of the testator must not be destroyed or over¬ 

come, there must be no constraint operating on his mind at 

the time the will is made. (See, also, 3 Bradf. 320, Clapp vs. 

Fullerton, 34 N. Y., 190, 4 Abb. Ct. App., 191.) Undue 

influence, fraud and duress, are in many instances difficult to 

be determined, and courts look with jealousy at all the cir¬ 

cumstances, the condition of the testator and the relation of 

the parties. One offering an instrument for probate, as a last 

will and testament, must show satisfactorily that it is the last 

will of the alleged testator; but if fraud is alleged to have 

been practiced, the charge must be established, that it was 

actually and successfully practiced, for it is not enough to 

show that, an attempt was made to deceive the testator by sup¬ 

press io veri or by suggestio falsi.'*' 

“ It is not the duty of the Court to strain after probate,” 

Judge Davies said, in the case of Delafield vs. Parish, already 

referred to, “ nor in any case to grant it where grave donbts 

remain unreinoved, and great difficulties oppose themselves to 

so doing.” 

Undue influence is nut often directly proved, and may be 

inferred from circumstances (Marvin vs. Marvin, 3 Abb. Ct. 

App., 192). Thus we find wills have been set aside when a 

daughter was constantly with a testatrix during her last illness, 

and received the bulk of her property to the exclusion of other 
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relatives (Tyler vs. Gardiner, 35 N. Y., 559); where there was 

over-importunity of friends standing in confidential relations 

(Bates vs. Bates, 27 Iowa, 110); where a husband was the prin¬ 

cipal beneficiary under a will made by his wife (Marsh vs. 

Tyrrell, 2 Haggard, 87,110); where a will is made in favor of 

a medical attendant to the exclusion of relatives (Prerog. Court, 

July, 1844); and where the will is in the handwriting of the 

principal beneficiary, or drawn up at her suggestion by coun¬ 

sel procured by her (Delafield vs. Parish, supra). 

Declarations or previously expressed intentions of a testa¬ 

tor, differing from the provisions of his will, form other evi¬ 

dence, tending to show that a will was execntcd under the in¬ 

fluence of fraud or duress, and must be overcome by the most 

satisfactory testimony that the testator understood its pro¬ 

visions, and acted freely (Lee vs. Dill, 11 Abb. Pr. 214; 

O’Neil vs. Murray, 4 Bradf. 311). 

So, too, secrecy and contrivance may, at times, become 

badges of fraud, “but when such circumstances can he clearly 

traced to the mind of the testator himself, they cannot be re¬ 

ceived as having any tendency to impeach his testamentary 

dispositions ” (Coflin vs. Coffin, 23 N. Y., 9). 

We need not discuss this branch of our subject further. 

The case of Rollwagen vs. Rollwagen, recently decided in 

our highest court (63 N. Y., 504), is of itself quite an epitome 

of the law of duress, undue influence, and fraud, and though 

still fresh in our minds, we regret that time will not permit a 

recapitulation of it here. 

We come, in conclusion, to some of the presumptions which 

the law recognizes as tending to establish or disprove the valid¬ 

ity of wills. 

By the Roman law, no person who lacked some of the prin¬ 

cipal senses could make a will. Blackstone says of those born 

deaf, dumb, or blind, that, “ as they have always wanted 

the common inlets of understanding, they are incapable of 

having animum testandi, and their testaments are therefore 

void.” This rule, however, was subsequently somewhat re¬ 

laxed, and persons were allowed to make a will where the de¬ 

fects were not congenital, and the testator was possessed of 

sufficient capacity (Cod. Lib. VI., Tit. 22, § 10). A blind man 
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might make a nuncupative will by declaring the same before 

seven witnesses, but he could not make a testament in writing, 

unless it was read to him, and acknowledged by him, before 

witnesses. That the will should be read to the testator is no 

longer necessary, though preferable; and our statute is at pres¬ 

ent satisfied, if the testator subscribe the will at its end, in 

the presence of two witnesses, or acknowledge such subscrip¬ 

tion, declare it as his will, and request the witnesses to 

sign the same, which they shall do in his presence, 

and in the presence of each other. Yet even a will 

executed in this manner, and complying with all the 

forms of law, may be impeached, for it must also be shown 

that the testator was in every way cognizant of his act, 

and that his mind accompanied the will. When the testator 

is deaf anu dumb from infancy, an inquiry is necessary as to 

the degree of development of his mental and moral powers. 

If insufficient intelligence is shown, the testamentary act is 

void, but if the testator possess sufficient mind (which may be 

determined by questions propounded and answers given by 

signs or in writing) his testamentary act is valid (Moore vs. 

Moore, 2 Bradf. 201; Weir vs. Fitzgerald, 2 id. 42; Oliver vs. 

Berry, 53 Me. 200; Reynolds vs. Reynolds, 1 Spear, 756). 

Another matter to he taken into consideration in determin¬ 

ing the capacity of a testator is that of old age. “ Great age, 

alone,” says Surrogate Bradford, “does not constitute testa¬ 

mentary disqualification, but, on the contrary, it calls for pro¬ 

tection and aid to further its wishes, when a mind capable of 

acting rationally and a memory sufficient in essentials are 

shown to have existed ” (Maverick vs. Reynolds, 2 Bradf. 360). 

Yet there are many cases to be found in the books where the 

minds of persons of advanced age have become so impaired and 

enfeebled that their wills have been set aside. As an instance 

of this the case of Dumond vs. Kiff (7 Lansing, 465), may be 

referred to, where the testator died at the age of eighty-seven, 

having executed a will in his eighty-first year. Upon the in¬ 

strument being offered for probate, it was.shown that the tes¬ 

tator failed to know his own children, and frequently inquired 

how many he had. 

“A person’s mind in extreme old age,” says an eminent 
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jurist, “may be quite intellectual, bis understanding of busi¬ 

ness clear, bis competency to converse upon and transact such 

undoubted, and his bodily strength good ; but there may grow 

upon him such a fear and dread of relatives and servants, who 

may have surrounded him, and on whom he may have become 

perfectly dependent, that his nervous system is wholly over¬ 

come, and he becomes a mere child and tool in the hands of 

those about him, so that he has no power to exert his mind in 

opposition to their wishes, or to resist their importunities. 

His mind is enslaved by fears and doubts, and a feeling of 

helplessness, so that, to that extent and in matters in which he 

may be moved by them, he readily is facile and imbecile. This 

state of things seems to be easily brought on in old age, when 

the faculties are otherwise entire, and the bodily strength con¬ 

siderable.” 

Great caution, too, is necessary in determining the nature of 

the influence exerted upon aged persons, as a ground for set¬ 

ting aside a will. Mere opinions of witnesses should have no 

weight; facts, rather, should be proved. We have already 

seen how the influence acquired over a testator by kind offices, 

unconnected with any fraud or contrivance is a natural one, 

and can never alone be good ground for impeaching a will. 

Nor can we expect to find in one of advanced years that 

strength of mind he once possessed. The memory necessarily 

becomes, to some extent, impaired and enfeebled, and to de 

prive one of the control of his property because of this fact, 

would not only be unjust, but would be robbing him of the 

only means he has left of doing good in the world, and pro¬ 

viding for those he holds near and dear. 

Courts, therefore, also exercised great caution that mere old 

age and its attendant infirmities are not made the pretext for 

establishing that unsoundness of mind which will deprive one 

of his liberty and property. 

Another presumption as to the validity of a will may be de¬ 

duced from the character of the act itself. A will making a 

just distribution of an estate is, per se, strong evidence of tes¬ 

tamentary capacity, while a will unnatural in its character is 

presumptive evidence to the contrary. The case of Barton, 

determined by the Ecclesiastical Court of England, in 1840, is 
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a case where the testator, laboring under the delusion that he 

could retain control of his property after death, made himself 

his sole legatee and executor. Snch a will, of course, was the 

product of a diseased mind, and on its face invalid. A testa¬ 

tor, however, has the right to make an unreasonable and inju¬ 

dicious disposition of his property, even to the exclusion of 

his own relatives, yet, “ unless the will on its face,” says 

Judge Whelsley, in Boylan vs. Meeker (4 Dutcher, (N. J.,) 

274), “ carries clear marks of being the product of a diseased 

mind, its injustice, its unreasonableness ought not to be the 

foundation of a verdict against it.” 

We have thus briefly shown the degree of intelligence 

necessary to constitute testamentary capacity, and considered 

the conditions of the mind affecting it. As we are oftentimes 

liable to err in a hasty judgment of the testamentary act, we 

should at all times inquire into all the conditions surrounding 

it. Should physicians bear in mind that when asked to wit¬ 

ness a will, they also bear testimony as to the soundness of 

mind of the testator, and lawyers in drawing a will assure them¬ 

selves that it is not the expression of a sudden or capricious 

whim, the bulwarks against artifice and fraud would be 

strengthened, and our courts relieved of many and perplexing 

questions. Yet even then we may expect difficulties to arise, 

“ so long as human nature is the mysterious phenomenon that 

it is, and the empires of reason and unreason border so closely 

on each other.” 

The following interesting debate ensued : 

Hon. Henry E. Davies stated that the subject of testament¬ 

ary capacity had been one of very grave consideration and the 

most elaborate discussion by courts and jurists ever since the 

statute of 32d Henry VIII., which authorized persons to 

make wills in writing. Before that statute, testamentary dis¬ 

position of property was unknown; and he thought the 

lecturer had clearly shown that the principles which now 

govern courts in adjudicating upon wills have been very much 

simplified, and are now very clearly and accurately understood. 

In the first place, a man owning property, or an individual 

in possession of money, has no inherent or natural right to 
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make any disposition of that property, to take effect after his 

death. While the legislature has determined that it is in the 

power of an individual to make disposition of his property 

after his personal control over it ceases, in the form of a testa¬ 

ment or will, to take effect after his death, yet to guard 

against fraud—to guard against a disposition of property not 

intended by the person disposing of the property—it has 

thrown around such act many safeguards: first, in reference 

to the factum of the will, as to the form in which the thing 

is to be done ; second, that the person who is making the will 

should be of sound and disposing mind and memory at the 

time. 

The cases which have been referred to by the lecturer are 

only a few of those running through the history of wills, for 

all the adjudications which have taken place in reference to 

them are, after all, only indices of what must eventually be 

the final result. Was the person making the will of a sound 

and disposing mind and memory at the time the will was exe¬ 

cuted ? It has to come back to that finally. 

Now the cases which have been referred to are, many of 

them, full of intrinsic interest. The Parish will case, which 

has been spoken of, was one of the most notable which, per¬ 

haps, ever came up in the history of judicial administration. 

In June, 1849, Mr. Parish was stricken with paralysis and 

became, as the speaker thought the testimony proved, utterly 

incapable of the expression of his wishes, or of indicating them 

intelligently to persons around him. Codicils were made 

to a will made in 1842, while he was in this state of mind ; 

and these came before the courts for adjudication. Judge 

Bradford, one of the most able men on testamentary law which 

this country has ever produced, had the advantage of a very 

learned discussion before him by the ablest counsel of the New 

York Bar, and he rejected the codicils to the will, except the 

first. There were some peculiar reasons why that should have 

been admitted to probate. 

The case went through various courts, and was argued in 

the Court of Appeals twice, and the result at which that court 

arrived has been alluded to by the lecturer of this evening. He 

thought he might with propriety state, that the judgment of 
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that court is generally received by the profession as expressing 

truthfully the law upon the subject of wills. The very able 

and exhaustive medical testimony, which was comprised in an 

octavo volume of 700 or 800 pages, greatly aided the court 

in arriving at a just and correct decision. The legal profes¬ 

sion have been generally benefited by medical testimony in 

cases of this kind, for it was peculiarly the province of the 

medical profession to study the operations of the human mind, 

and,so cognizant are they of its functions and its operations 

that they are the first to notice its decay and aberrations. 

The case alluded to by the lecturer of Mrs. Thwaite’s will 

was a most extraordinary one. It was a case in which the per¬ 

son making the will was under a delusion, and the lecturer 

has very well said, that to set aside a will made by a person 

laboring under a delusion, it is necessary that that delusion 

should be connected with and predicated upon the testament¬ 

ary disposition ; because it will strike every person’s mind in a 

moment, that one may be under a delusion on particular sub¬ 

jects, and yet such a delusion would have no influence what¬ 

ever upon the testamentary disposition of property. On the 

other hand, the disposition made may be the result of a par¬ 

ticular delusion, and therefore you see immediately, that the 

disposition of the property is not the act of a sound disposing 

mind and memory. 

Now, the case of Mrs. Thwaite was extraordinary in that 

regard. She had a physician, a Doctor Smith, to whom she 

had become very much attached, in a proper way, and had 

come greatly under his influence, also not improperly, but he 

indulged her in her whims and led her on in the harboring 

of her absurd delusions. At his suggestion, his brother was 

employed as her agent to manage her estates, and thus you see 

he got a controlling influence over her affairs, and thus would 

he be able to operate upon a person whose mind was diseased 

and disorganized. Her peculiar delusion was, that she was to 

give birth to a second Saviour, and she went to extravagant ex¬ 

pense in preparation for the expected event. Under the cir¬ 

cumstances it will be readily understood how easily her mind 

could be influenced by and operated upon by those around her. 

This will was very properly set aside as entirely improper, 
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and as a will of one who was not of sound disposing mind and 

memory. 

Now, we have another case in this State, where a prominent 

merchant of this city was subject to almost as absurd a delusion 

as that of Mrs. Thwaite. His name was Abraham G. Thomp¬ 

son. He was a firm believer in the story that the treasure of 

the late Capt. Kidd had been sunk in the North River, at the 

foot of the Dunderberg Mountains, opposite Peekskill, and he 

expended a very large amount of money in fitting up and pend¬ 

ing a vessel to engage in the search for it. The vessel was an¬ 

chored in the North River for a long time in the endeavor to 

raise the treasure from the bottom of the river. He was a firm 

believer in that absurdity, and he proved his faith by his works. 

Of course, it was all a delusion, a vanity of vanities, and yet, 

when lie made his will, it was apparently a reasonable and 

sensible will. Nevertheless, it was attacked on the ground 

that he was the subject of a delusion, but not because the delu¬ 

sion was connected with, or operated upon, the disposition of 

the property. It was held that he was competent, and the will 

was admitted to probate. 

That, he thought, was one of the few cases where delusion 

of the testator has been held not to aft'ect testamentary pro¬ 

perty. Then the other cases of fraud in disposition of property 

and undue influence, are familiar to all jurists, and ought to be 

reasons for setting aside a will when it is proved and estab¬ 

lished that the will has been procured by any of these influ¬ 

ences. 

Another very striking cause for setting aside a will, and a 

great cause for suspicion, is when the individual becomes the 

writer of the will and the recipient of its benefits. 

The law always attaches its stigma to, and is very astute in 

looking out for, reasons why such a will should not be estab¬ 

lished ; and the parties in interest have got to prove, beyond 

all peradventure, that the will was the will of the person 

making it, and not influenced or suggested by “qui se scripit 

hteredeme.” By the civil law, such a will was rendered void, 

and though this rule of the civil law has not been adopted in 

our courts, yet they do demand satisfactory proof in such cases, 

that the party executing the will clearly understood and freely 
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intended to make that disposition of his property which the 

instrument purports to direct. 

The lecture to which we have listened with so much inter¬ 

est this evening, evinces great research, and a careful exami¬ 

nation of the cases and principles governing testamentary 

capacity. It is a valuable contribution to the study of the law 

of testamentary disposition, and is highly creditable to the 

learning, industry and legal acquirements of the lecturer. It 

is worthy of a place among the archives of the Society, and 

should be published with its proceedings. 

REMARK8 OF PROF. W. A. HAMMOND, M. D. 

There were only one or two points in the paper of Mr. Rok- 

enbaugh upon which he would like to remark. 

In the first place, it appeared to him that a sufficient dis¬ 

tinction had not been made between the different kinds of 

delusion. It is not every delusion that is an evidence of 

insanity. He had the honor of beiqg one of the experts in 

the Bonard will case, and he thought he was the first to make 

the point that a delusion, to be evidence of insanity, must 

relate to matters of fact, and that we do not know in fact 

whether a delusion, as regards faith, is a.delusion or not. 

Take the case of Thompson, which has been alluded to by 

the learned gentleman who last spoke. He thought the action 

of the court in that case was correct, for nobody knows to this 

day whether his belief was a delusion or not—-whether Captain 

Kidd’s treasures are at the foot of the Dunderberg Mountains 

or not. His delusion was solely as regards a matter of faith, 

and not of fact, therefore the will was properly sustained. 

Suppose he had found the treasure, his belief would not have 

been a delusion then ! He was sure that very much greater 

delusions than Thompson’s have been proved to be facts upon 

further investigation. 

Now, Bonard believed the doctrine of transmigration of 

souls, and it was attempted to set aside his will on account of 

that delusion. He said, on the trial, that the doctrine of trans¬ 

migration of souls is a religious belief—it could not be proved 

or disproved—it was a matter of faith. He also said that if 

Mr. Bonard had had a delusion in regard to a matter of fact— 
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whether it bore upon the matter of hie will or not, ho should 

not have believed that he was competent—but no matter what 

his belief was as regards a matter of faith, it is not evidence of 
insanity. 

Look at the religious beliefs of the world, how many and 

diverse they are! We do not call Spiritualists lunatics, 

because that question is a mere matter of faith. But if a man 

goes through the world thinking himself a coffee pot, that man 

is suffering under a delusion in regard to a matter of fact, and 

the speaker would be in favor of setting aside bis will. How 

perverted must be a person’s intellect who is brought to 

imagine himself a coffee pot! He did not think that man 

should be allowed to make a will, or that his will should be 
sustained. 

The essayist failed to draw a sufficient distinction between 

delusion and insane delusion. Delusion, simple, is false belief, 

and all false beliefs are not evidences of insanity, and should 

not incapacitate the making of a will even as regards matters 

of fact; but insane delusions are altogether different. If a 

man holds a false belief in regard to matters of fact, out of 

which he cannot be reasoned, then he has an insane delusion 

and is incapable of making a will. 

Then, again, the essayist was somewhat mistaken in assert¬ 

ing that sane acts are always evidence of sanity. He thought 

alienists hold that they are not necessarily so, because if all 

sane acts were evidence of sanity, two-thirds of all the lunatics 

should be discharged. It is a sane act to get away from fire 

when it burns. It is a sane act for a lunatic to eat his dinner, 

or to poke a fire with a poker. It requires a continuity of 

sane acts to prove sanity, and if the sane acts are interrupted 

by insane acts, that man is insane for the time being; if the 

insane acts continue he is continually insane. He did not 

think the legal profession goes into the science of this matter, 

and he was not in favor of having it different. 

Every man who is a little aberrant, in the minds of some 

alienists, is insane altogether. Some go so far as to say that 

a man committing a crime is insane. The commission of 

crime is not an evidence of insanity. He is in favor of punish¬ 

ing insane people just as he would a tiger who went about 
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destroying people. If a lunatic had a homicidal mania he 

would hang him. He thought that the protection of society 

requires that the law and science of insanity should not coin¬ 

cide, and he was happy to find that they did not. 

Regarding lucid intervals, he remarked that he was not so 

sure that there was any such thing. A man is either insane 

or he is not. A lucid interval, so called, is, in the vast major¬ 

ity of cases, probably a simple remission in the violence of 

insanity, and is not evidence of the sanity of the patient by 

any means. 

The subject of delusion is one which it is particularly well 

to be considered. Those which relate to matters of faith, 

those which relate to matters of fact, those which are simple 

delusions, as well as those which are insane delusions. 

REMARKS OF AUSTIN ABBOTT, ESQ. 

Mr. Abbott said that the essayist had brought before the 

society in an interesting way, what is one of the most import¬ 

ant characteristics of the present law of insanity; and that is, 

that to a certain degree, the law considers the question of 

mental competency with reference to the nature of the act 

which has been performed. 

In old times—and the books are full of the records of it— 

the question was one of apparent, obvions incompetency— 

“an idiot or person furious” is the language of the old books; 

the insanity recognized by the law was a total want of reason, 

a manifest state of brutishness, which appeared in the de¬ 

meanor, the talk, etc;—and the adjudications seem to have 

been confined strictly to this class. In modern times the phy¬ 

sicians have shown very different elements in the case. And 

the law, following science as it always does, though often 

slowly and at a distance, now recognizes occult insanit}'. But 

we look at it differently. The physician looks at mind, if he 

might be permitted to use the figure, as if he were surveying 

the apparatus which is to do the act: he inquires whether there 

is anything defective in it as a mechanism (so to speak), and 

considered as an entirety. The law on the other hand looks 

at the act which has been done, and inquires, is there anything 

in the character of this class of acts which that mind, defect- 
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ive though it may he, is not competent to perform or responsi¬ 

ble for performing? This difference between the medical and 

legal aspects of insanity, he suggested, is the cause and the 

explanation of a great deal of the controversy which has pre¬ 

vailed on this subject. One of the great services which Dela- 

field vs. Parish has done to our jurisprudence has been in 

settling the legal doctrine in this respect. The Bench have 

always adhered to the view that the test of a man’s com¬ 

petency, and the legal test of insanity, is his being “non com¬ 

pos ; ” but if you look into the past down to about sixty years 

ago, it will be seen that the lawyer’s idea of insanity has been 

a man without a mind, not a man of deranged or defective 

mind merely; but in a legal sense, withoxd a mind. And as 

you go back in the history of the law, that test becomes stronger 

and stronger, until you reach the time when, if a man could 

not count twenty, could not recognize his parents, &c., or 

was like a wild beast, he was regarded as non compos. 

Now the case of Delafield vs. Parish excluded the idea that 

insanity, to be dealt with by the law, was an entire absence of 

mentality, and established this test, that the power of the mind 

is to be considered in reference to the character of the act to 

be done; and no matter what may be the source or nature of 

the mental defect, if it is one which leaves no adequate free 

power for that act, the act is defective. 

Now it is curious to observe the application of that prin¬ 

ciple among cases which have arisen since the courts have 

begun to act upon it. Quite a number of classes of cases have 

already been recognized by the law, and it has come to ise ac¬ 

knowledged that the same rule is to apply to every one of 

them, viz., that uusoundness of mind, in the general or medi¬ 

cal sense, does not necessarily amount to incompetency, in the 
legal sense. 

When it is objected that a man is not competent to testify 

because he is insane, the question is no longer whether his 

mind is defective, but whether he has that kind and degree of 

insanity which would prevent him from observing the tacts, or 

from giving ns a narration of them. If the contention is that 

a partnership ought to be dissolved because a member of it 

has become insane, the question is of a different character; 
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viz., whether he is so insane that he is no longer able to perform 

his functions under those articles of copartnership—an entirely 

different thing. He may be competent for one purpose, and 

not for another. When the question is whether he is to be 

punished for an offence, the issue is again entirely different— 

i. e., whether he knew what was right or wrong in respect to 

this act at the time of the commission of the deed, and 

whether he had the power of self-control or not. This ques¬ 

tion as to the power of control, however, is still among law¬ 

yers a mooted point. If the question at issue is one of ordi¬ 

nary contract, the inquiry is not whether his act was of such a 

nature as to cancel a partnership, disqualify a witness, or ex¬ 

cuse a crime; but rather the inquiry will be in relation to the 

competency for the kind of act in question. Thus, however, 

the question may arise in its different forms, as it constantly 

does in legal practice; then it will resolve itself in this, Was 

the man competent to perform acts of this class 1 If not, the 

act is defective, no matter how capable he may have been in 

other respects. It the man was capable to perform, freely and 

intelligently, acts of that character, his act is not impaired, no 

matter how defective the mind may have been in other 

respects. 

It appeared to him that these principles are fully supported 

by the present state ot the law of insanity, although there are 

many cases in the books which do not concede this position, 

and apparently insist on the idea of a total lack of mental 
power. 

There is a class of cases where the jury have found a man to 

be of unsound mind, and incapable of managing his affairs, 

upon which the law pronounces him generally incompetent. 

There was a case recently—say about the year 1870—in the 

records of the Supreme Court of the United States (Dexter 

vs. Hall, 15 Wall., 9), which goes on this idea, that if a man 

is found to be a lunatic, nothing that he does can be valid, 

because, as the syllogism goes, to perform any civil act, mind 

is necessary ; a man who is a lunatic has no mind ; therefore, 

there is no act, in a legal sense. That doctrine, although still 

sound as to the general effect of an inquisition, has been 

wholly exploded in other respects, as the essayist has shown. 
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Thus in the case of Batiks vs. Goodtellow, it was held by Chief 

Justice Cockburn (L. R. 5 Q. B.; S. C., Ewell’s Lead. Cases, 

677 n.), that although a single delusion which affects the testa¬ 

mentary act is sufficient to avoid it—an insane delusion which 

does not affect the testamentary act, and was not connected 

with it, does not avoid it. 

Prof. Hammond remarked that a man may have a delusion 

which apparently did not affect the will—was not connected 

with it; but how do you know that? The mere fact of his 

believing himself to be George Washington would put him in 

the place, for the time being, of that illustrious personage, and 

he might do a great many acts connected with that situation ; 

and if he should make a will, it should be set aside, for it may 

be shown that it started from a delusion as regards a matter of 

fact. 
There are always secondary delusions in a man’s mind, to 

which he does not give any vent. It is only the primary one 

that comes out. If a man, therefore, is shown to have had an 

insane delusion in regard to a matter of fact, that man ought 

to be rendered incapable of making a will. 

MB. MAX F. EULER 

Had listened with great pleasure to the paper of the evening, 

and all the more pleasure because it demonstrates clearly the 

great influence which the advances of medical science, and 

especially those in reference to diseases of the mind, have had 

upon the rules of law as to testamentary capacity. 

The influence has been of a restrictive kind. While for¬ 

merly we have been apt to reject the will of a person supposed 

to be insane, who suffered from a delusion, or even from an illu¬ 

sion, yet we have lately arrived at that point where we inquire 

into the particular circumstances surrounding each case, and 

we have allowed the science of medicine to narrow the ques¬ 

tion down in the same degree that the medical side of the 

question has expanded. Not long since it was, so to speak, an 

epidemic to attack every will, and that epidemic, for that mat¬ 

ter, is raging still. Because a man makes a will which is dis¬ 

tasteful to some of the relatives and friends, therefore he must be 

insane. Now medical science has enlightened the legal pro- 
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fession. The physician is called in and testifies as to his knowl¬ 
edge of the diseases of the mind in relation to the case, and 
dispels that theory the same as the law has called in medical 
experts in cases of homicide where it was contended that be¬ 
cause one man killed another, therefore he was insane. Be¬ 
cause a murder was committed, that is, eo ipso, evidence that 
the man who committed the murder was suffering from tem¬ 
porary insanity. It is well known that there were a great 
many cases in which the defense was insanity on the ground 
of temporary aberration of the mind. 

While it cannot be denied that there may be such cases, yet 
it. would be equally dangerous to lay down a rule that because 
a man was a murderer, he must be suffering from temporary in¬ 
sanity, as to lay down a rule that because a man makes a pro¬ 
vision in his will which does not coincide with the expectations 
and anticipations of his friends, or because it shows some ec¬ 
centricities, or diverts the property from the channels which 
they expected, therefore he must be insane. 

Such papers as this one by Mr. Rokenbangh are an evidence 
of the appreciation which the legal and medical professions 
have of the importance of working together in these branches 
of their respective sciences, and thus the interests of both are 
advanced. 

REMARKS OF JACOB F. MILLER, ESQ. 

Mr. Miller arose not to discuss the paper of the evening, or to 
add to the interesting and instructive remarks which have been 
made respecting it, but rather to consider a question pro¬ 

pounded by Dr. Hammond. He seems to think that if a per¬ 
son was partially insane his will should be invalidated. He 
asks, suppose a person thought himself to be George Washing¬ 
ton, and while holding such an erroneous belief should make a 
will, how can you show that his belief that he was George 

Washington did not euter into and affect the provisions of his 
will ? The law would put the case in exactly the opposite 
way. How can you show that his belief that he was George 
Washington did enter into his will? If the connection be¬ 
tween his belief and the provisions of the will did not appear 
upon the face of the will, the presumption of law would 
be against such connection. What is not proved does not ex- 
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ist in law. Tlie connection not appearing, the law presumes, in 
the absence ot' proof, that there is none. The burden of proof 
lies upon the person affirming such a connection to show it, and 

not upon the preferments of the will. 
The view taken by Dr. Hammond was held by Lord 

Brougham, who maintained that the mind was one and indi¬ 
visible: whatever affected it in one part affected it in all its part's, 
therefore a person insane upon any one subject, must be in¬ 
sane on every other, and hence incapacitated to make a will. 
This has not been, and is not now the American doctrine. Nor 
is it the English doctrine any longer. A few years ago the judg¬ 
ment of Lord Brougham was reviewed and held to be unsound. 
The doctrine of the law upon this subject is now the same in 
both countries. Now unless it can be shown that the un¬ 
soundness of mind in any one direction entered into the will 
and moulded its provisions, the will would stand. 

Mlt. D. S. RIDDJ.K 

Said that the old rule of the courts upon the testamentary 
capacity was that any person of however low degree of mental 
power could make a valid will. If he had mind enough to 
distinguish a man from a tree or a house from a horse he had 

testamentary capacity. 
This rule was simply absurd. The Court of Appeals in this 

State formulated a new rule in the Parish will case, Judge 
Davies delivering the opinion. It is that the testator must have 
sufficient capacity to comprehend perfectly the condition of 
his property, his relations to the persons who were or should 
or might have been the objects of his bounty, and the scope 
and bearing of the provisions of his will. He must have suffi¬ 
cient active memory to collect in his mind, without prompting, 
the particulars or elements of the business to be transacted, 
and to hold them in his mind a sufficient length of time to 
perceive at least their obvious relations to each other, and to 
be able to form some rational judgment in relation to them. 

He knew of no better rule or one more intelligible or prac¬ 
tical upon the subject of testamentary capacity than this one. 


